simply assumed that he was on Mr. Miller's payroll and that
he never discussed the matter with Mr. Zimmerman. Mr. Hatter
confirmed that he received company paid hospitalization and
retirement benefits, and that he never had any trouble or
problems with Mr. Miller (Tr. 80-84).  He confirmed that
Mr. Miller did not discuss company finances with him at the
time he was laid off, and that Mr. Miller simply told him
that coal sales were down and he was being audited (Tr. 84).

Mr. Hatter stated that he filed his discrimination com-
plaint with MSHA after a contact by someone from MSHA's
Wilkes-Barre office.  Someone from MSHA called him at honffe,
and one of its representatives came to his house and took his
complaint statement of May 12, 1985.  Mr. Hatter's wife, who
was present'in the hearing room, confirmed that someone from
MSHA contacted Mr, Hatter as a result of his black lung claim,
and when that individual inquired as to whether Mr. Hatter was
still employed, Mr. Hatter advised that he was laid off the
day following the receipt of the notice of his black lung
claim and that the MSHA person stated "no way" (Tr. 90).  Some-
one from MSHA subsequently came to their home and had
Mr. Hatter, fill out the complaint papers (Tr. 91).

Mr. Miller stated that he was contacted by an MSHA repre-
sentative during the investigation of Mr. Hatter's complaint.
Mr. Miller stated that he informed the representative that he
had also laid off Mr. Wolfe at the same time, and that the
representative spoke with Mr. Wolfe. Mr. Miller was later
notified that MSHA found no discrimination in this case (Tr.
92).

Mr. Hatter denied that Mr. Miller ever told him that he
would take him back if economic conditions got better, and
Mr. Hatter did not ask him about this. Mr. Hatter believed
that Mr. Miller should have laid someone else off with less
seniority (Tr. 96),

Findings and Conclusions

In order to establish a prima facie case of discrimina-
tion under section 105 (c) of the Mine Act, a complaining
miner bears the burden of production and proof to establish
(1) that he engaged in protected activity and (2) that the
adverse action complained of was motivated in any part by
that activity.  Secretary on behalf of Pasula v. Consolidation
Coal Company, 2 FMSHRC 2768, (1980), rev'd on other grounds
sub, nom. Consolidation Coal Company v. Marshall, 663 F.2d
1211 (3d Cir. 1981); and Secretary on behalf of Robinette v.
United Castle Coal Company, 3 FMSHRC 803 (1981).  Secretary on
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